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TO THE HONOURABLE 

MR. 1 1 0 1 1K 
AND THE HONOURABLE 

| 1 . . 


THE FOLLOWING DISCOURSE, 
PUBLISHED AT THEIR REQUEST, 
IS MOST RESPECTFULLY INSCRIBED 
+ 


THEIR DUTIFUL SERVANT, 


THE AUT HO. 


: TIM. Cn Ar. 1. ver. 8. 


BuT WE KNOW THAT THE LAW IS Go0D, 


IF A MAN USE IT LAWFULLY. 


OTH in the writings of St. Paul, and in the Scrip- 

tures in general, the Law is ſpoken of in ſeveral dit- 

ferent ſenſes. The term comprehends ſometimes all 
the parts of the Moſaic Law; it's moral, it's ceremonial, 
and it's judicial ordinances. It ſtands at other times for the 
ceremonial Law in particular, or denotes occaſionally it's 
civil precepts only, 


In the preſent inſtance the term ſtands evidently for ſuch 
parts of the Jewiſh Law (whether comprehended in the De- 
calogue, or deliver'd in other ſeparate injunctions) as were 
enforced by temporal ſanctions, and principally deſigned to 
prohibit crimes injurious to Society. It denotes the national 
Law of the Jewiſh people, not the general ſyſtem of their 
religion. 


Tur Apoſtle indeed complains in the preceding. verſes of 
ſuch ignorant teachers of the Law, as by ſwerving from the 
real end of it, mutual charity, had turned afide unto vain 
jangling. And thus far he muſt be underſtood probably to 
A refer. 


(#7 


refer to the attempts of thoſe who ſtill d ed te be under the 
Law, * who ſtrove to retain it's ceremonial rites and to mix 
the hand writing of ordinances, F which were now blotted cut, 
with the pure and ſimple precepts of the Goſpel. 


Bur from the words that follow we may collect plainly, 


that he in the next place alludes to the judicial ordinances 
of the Law. 


« Wr know, ſays the Apoſtle, that the Law is good, if a 
man uſe it lawfully ; Fnowing this that the Law is not made 
for a righteous man, but for the lawleſs and diſobedient, for the 
ungodly and for ſinners, for murderers of fathers and murderers 


of mothers, for men-ſtealers,---for perjured perſons.” Now he 
refers plainly here to the terrors of the Law only ; and his 


general poſition is this: that, although e Law be armed 
with Penalties againſt notorious tranſgreſſors, yet to thoſe who 
uſe it lawfully, that is, as follows, to the righteous man,---to 
thoſe who fulfil it in their deeds (as one of the moſt learned 
Fathers of the Church Þ interprets the expreſſion) he Law 18 
good, The expreſſion may indeed in itſelf admit of a different 
interpretation, and has accordingly been conſidered by ſome as 
importing that the Law is to be conſidered as a School- 
maſter unto Chriſt d, and as conſiſting of ceremonies in 
their own nature plainly temporary. But the context ſeems 
evidently favourable to one interpretation only, and almoſt 
neceſſarily directs us to underſtand the /awful uſage of the Law, 
as denoting a dutiful ſubmiſſion to it's commands in thoſe 


„Gal. iv. 21 + Col. ii, 14. 
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$ Gal. ili. 24. 
inſtances 


1 
inſtances in particular, in which the good of Society is mate- 
rially concerned. 


I SHALL on the preſent occaſion therefore conſider the 
Apoſtle as ſpeaking more immediately of the national Law of 
the Jews, and as aſſerting it to be honourable, and deſerving . 
both of reſpe& and gratitude from every one that is obedient 
to it, and weighs well it's uſes and advantages. 


FRroM which ſenſe of the words, I ſhall think that there is 
a fair occaſion given me for ſpeaking of the national Laws of 
our own Country, and conſidering their peculiar excellence in 
ſome ſtriking, though common points of view ;---as they are 
framed on the moſt perfect models, and as they regard eſſen- 
tially the true intereſts and happineſs of Society. I ſhall add 
a ſhort conſideration of ſome of the moſt uſual objections to 
the nature and adminiſtration of our laws, ſuch as little minds 
abound in ;---of thoſe cavils which ſome delight in, who mea- 
ſure our Laws rather by their particular unavoidable defects, 
than by their general uſes and advantages. A deſign this, well 
| ſuited, I preſume, to the purpoſes of the preſent ſolemnity, 
and capable of affording fit matter for the meditation even of 
a religious Aſſembly, ſince the duties of the cen form cer- 
tainly a part of the duties of the Chriſtian, and ſince every 
nobler mind at leaſt will ſubmit to the laws t only for wrath, 
but alſo for conſcrence-ſake* ;---will readily obey thoſe com- 
mands, which when duly examined they ſhall find to be de- 
ſerving of the higheſt reſpe& and admiration. It ſeems to be 
due from us even as a juſt expreſſion of our gratitude alone, to 
recollect the bleflings we enjoy from the regular adminiſtration 
of our excellent ſyſtem of Laws, when the venerable Ma- 


1 Rom. xili. 5 


giſtrates 
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giſtrates who preſide over them are even now preparing to exe- 
cute juſtice and to maintain truth. The Topics which we pro- 
poſe to handle, before this audience more eſpecially, among 
whom the ſtudy of our Laws is now happily become an eſta- 
bliſhed part of Academical Education, may indeed be obvious 
and familiar, but they are ſuch as evidently ſtand connected 
with the occaſion on which I am to addreſs you. 


In treating of the excellence of our laws, I am naturally led 
to make mention in the firſt place of ſuch as tend to promote 
the reverence due to God. It is obvious that human laws in 
general are neceſſarily rather negative and prohibitory, than in 
any ſort able to call forth many actual virtues ; “ but it is at 
the ſame time true that they are no farther valid than as they are 
declaratory of the divine will, and it is therefore their proper 
buſineſs to enforce the practice of thoſe duties which we owe 
to God alone, as well as of thoſe alſo which we owe to man. 
In this reſpe& our laws may claim much praiſe, ſince they 
exert their authority to eſtabliſh the due worſhip of God on his 
own peculiar day, as well as to promote at all times a ſolemn 
and reverential uſe of his holy name.---In the former of theſe 
inſtances it is obſervable that not only the common inter- 


O Nouw® Fuvtnxny, xa AD te tn Avigpewv Seins, izſunme NnNOGG r Nas, 
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Ariſt. Polit. Lib. III. 
As Dr. Taylor's Paraphraſe of this paſſage exhibits an excellent deſcription of the real 
nature and force of Laws, it may not be improper to ſubjoin it.“ Poſitive Law is in all 
reſpects a contract or covenant, The contracting Parties are the Public and the Individuals; 
the Governors and the Governed, On the fide of the public Adminiſtration it is ſtipulated 
by theſe Laws that a general ſecurity ſhall be maintained, and every perſon who is a 
party o the contract ſhall have his juſt rights protected, ſhall not be moleſted by any act 
of violence in his perſon or his fortunes. Or if he is moleſted, upon a proper complaint 
he ſhall find that theſe Laws will revenge his quarrel, and that they can puniſh as well 
as preſcribe, This, ſays the Public, I can engage for, and no more. To make men ra- 
dically good, is a thing much to be wiſhed for, but it is not my buſineſs, nor is it within 
the ſphere of my activity.“ 


Taylor's Elements of Civil Law, p. 154. 
courſe 
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courſe of civil buſineſs is ſuſpended, but ſuch alſo as abſent 
themſelves from divine ſervice without reaſonable excuſe are 
liable to pecuniary forfeitures *. In the latter inſtance the 


ſtatute endeavours to prevent the prophane uſe of God's name, 


by a variety of Penalties which as well the higher magiſtrates, 
as the inferiour miniſters of the Law are expreſsly called on to 
put in force . 


AND in both inſtances however the Penalties may have 
prov'd altogether inadequate to the ends they aim at, how- 
ever, unfortunately, even from the multitude of offenders, as 
well as from other circumſtances, it is become in a manner 
impracticable to put ſuch Laws in execution, the Spirit and 
deſign of them are nevertheleſs fully manifeſt, and ought to 
be reſpectfully attended to, by every one at leaſt who is not 
influenced by the mean and ſervile motives of fear only. It is 
in vain indeed to hope that human Laws which can at beſt but 
ſecond the precepts of Religion, and make authentic declara- 
ration of the Senſe of them, ſhould meet with obedience when 
the divine Laws themſelves are diſregarded. But let it be re- 
membered at leaft that thoſe who ſet at nought the expreſs 
commands of God, offend alſo in theſe inſtances againſt the 


See 1 Elis. e. 2. S. 14. 1 Car. e. i. 3 Car. c. 2. 29 Car. it. e. 7. In this laſt 
Statute there is a Clauſe, the Spirit of which deſerves particularly to be noticed. If any 
% perſon which ſhall !rave/ on the Lord's day, ſhall be then robbed, no hundred, or the 
inhabitants thereof ſhall be charged with or anſwerable for any robbery ſo committed: 
s but the perſon ſo robbed ſhall be barred from bringing any action for the ſaid 
* robbery.” 

+ See Jac. 21. c. 20. Gand 7 Gul. iii. o. 21. and 19 Geo. ii. c. 21. One clauſe 
of this laſt Act, enacts, that if profane curſing and ſwearing ſhall be in the preſence 
% and hearing of a juſtice of peace, or a mayor, he ſhall convict the offender without 
** other proof.” And another, that ** if it ſhall be in the preſence and hearing of a 
% conſtable or other peace officer, he ſhall ſeize, ſecure, and detain him, and forthwith 
carry him before the next juſtice of the peace, &c. 


B | declined 


| 
: 
i 
| 
l 
: 


EO 


declared voice of human Laws ;---let it be remembered that 


they act the part of the bad Citizen, as well as of the bad 
Chriſtian. 


To the ſame head we may refer ſeveral other Statutes le- 
velled againſt immorality *. Nor ſhould we omit that ſome 
of thoſe ſtatutes which are more immediately concerned about 
the Honour of God, are enjoined to be read occaſionally in 
the moſt public and ſolemn manner T. We may here pro- 
perly make mention alſo of the ſeveral ſtatutes againſt blaſphe- 
mous publications, and againſt prophane ſcoffing, and ridicule 
of the Holy Scriptures . In all theſe inſtances it ought to be 
gratefully acknowledged that our Laws breathe the moſt 
wholeſome Spirit of Piety, and lay claim to that higheſt praiſe 
of all, the praiſe of watching over the religious character of 
the people, and endeavouring to promote the honour of God. 
The laws of a Country are a proper teſt of the morals of a 


„See 18 Eliz. c. iii. 1 Car. c. iv. 1 Jac. c. ix. 4 Jac. c. v. 79. e. iv. 21 Jon. 69% 
Thoſe which are deſigned to prevent Gaming (ſuch as 16 Car. II. c. vii. 9 Ann. c. 


xiv, and four different Acts in the reign of Geo. II.) deſerve particular notice. 

+ The Act of Uniformity, which (as above-cited) enjoins not only an uniformity of 
Service in the Church but an attendance on divine Service alſo in the moſt earneſt manner, 
is required to be read in the Church by the Miniſter once every year. And the Act 
againſt ſwearing, (of the 19 G. II.) is to be read in the Church by the Miniſter four 
times every year. It is perhaps to be lamented, that the deſign of theſe excellent provi- 
fions of the Law is at leaſt too often forgotten, if at all' underſtood. Theſe ſeveral re- 
poated publications of the Acts of the Legiſlature ought to be look'd on by all not as fo 
many tedious matters of form, but as ſo many ſolemn admonitions to avoid prevalent and 
enormous crimes, uttered in' obedience to the divine commands, by the mouth of the 
Laws of our Country. 

While I am ſpeaking of theſe pious cautions of the Laws, I ought not to paſs by the 
ſeveral Royal Proclamations ** for preventing and puniſhing immorality and profaneneſs,” 
It has been the uſual tile of theſe to charge every Miniſter to read them at leaſt four times 
in the year; as well as every Judge and Juſtice of the Peace, at their reſpective aſſizes 
and quarter ſeſſions of the peace, to cauſe them to be publickly read in open court, 
immediately before the charge is given.“ There ſeems to be a peculiar propriety in 
beginning the adminiſtration of Juſtice on ſuch occaſions, in this manner. 

4 3 Jac. c. xxi. and 9 and 10 W. 3. c. xxxii, &c. 


State * ; 
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State“; and the Laws we have confidered give the moſt fa- 
vourable Idea of the morals of our State, in which Religion, 


in which the Chriſtian Religion forms ſo diſtinguiſhed a part 
of our political Syſtem +. 


Wrxrx the Spirit of ſuch Laws duly regarded, could the 
Principles on which they are founded produce it's due effect, 
a habit of Piety, right diſpoſitions towards God could not fail 
in general of producing a ſuitable conduct towards man. Pe- 
nal Laws would in conſequence become leſs neceſlary, the 
Magiſtrates would be buſied in the deciſion of civil rather 
than of criminal cauſes, and even in civil ſuits would be em- 
ployed rather in aſcertaining doubtful property than in reme- 
dying any groſs violations of private rights. 


BuT we know well that the ordinary courſe of things is not 
thus. We cannot but be convinced of the neceflity of pro- 
tecting civil Society by a variety of Laws calculated to prevent 
and reſtrain a variety of injuries, calculated to puniſh crimes 
ſometimes even the moſt diſgraceful to human Nature. And 
however we may indulge the pleaſing contemplation of the na- 
tural effects of a due ſenſe of religion, when we regard the ac- 
tual conduct of man, we ſee that it would be a weak and infuf- - 
ficient form of Government, which ſhould not provide for the 
puniſhment of the lawleſs and diſobedient in many different 
inſtances, which ſhould not make it the one great object of it's 
Laws, to render them altogether ſuperiour to the uſurped power 
of the wicked and the oppreſſor. In ſurveying the inftitu- 
tion of ſuch Laws, we view in reality the eſtabliſhment of 


* 0 v aTay TH Damy ty ;, ng e gs ret ori TS voureus ETAYTIS vTAvPEns 
iy uh, ores owPporevery, TPOTIOYZ THE NOAENZ EINAF 


Demoſth. C. Timocrat, T. iii. p. 8. Ed. Cant. 
+ Chriſtianity is part of the Laws of England. 


Blackſtone s Comment. B. IV. Ch. 4. 
ſo 
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ſo many indiſpenſable bonds of civil ſociety, we contemplate 
it's moſt eſſential benefits and advantages, we view the pro- 
tection it affords to every good ſubject, the ſecurity it lends to 
him in return for thoſe rights which as an Individual he 
muſt be underſtood to have ſurrendered. We view altogether 
thoſe ſuperiour bleſſings of a ſocial ſtate, the real value of which 
can alone be properly eſtimated by imagining to ourſelves a 
contrary ſtate, by putting ourſelves in the defenceleſs condition 
of thoſe individuals who enjoy no well-regulated form of Go- 
vernment, no general Syſtems of Laws to give ſecurity to the 
ſubject. Without the enjoyment of ſome fixed and general 
Laws, with no magiſtrate (in the expreſſive words of the 
Scripture) t put them to ſhame in any thing * the condition of 
any people muſt be altogether pitiable. And thoſe who know 
how to put a juſt value on the many bleſſings of fixed rights 
of property, will think probably that the Spirit of Paradox 
which infects unhappily the writings of ſome of the moſt 
diſtinguiſhed Philoſophers of the preſent age, has in no reſpect 
manifeſted itſelf more ſtrongly than in their attempts to diſ- 
play the advantages of a ſavage life . The fact too ſeems to 
be, that even the moſt barbarous nations ſometimes at leaſt 
aſſume the right of puniſhing individuals judicially for 
heinous crimes, ſometimes utter the voice of law, and ſo 
far plainly bear teſtimony to the neceſſity and advantages of 


civil ſociety, in which regular ſyſtems of laws are alone to 
be found. 


To inquire then, how far any particular Syſtem of national 
Laws is to be deemed excellent and admirable, will be to in- 
quire how far the proper ends of civil ſociety are anſwered, 
how far the moſt valuable rights of the Individual are in every 


®* Judges, Ch. xvii. v. 7. 
| + See the writings of Rouſſeau; and the Hiſtory of the Indies, by the Abbe Rayral. 


B. XVil. 
inſtance 
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inſtanceh carefully preſerved, how far the general mode of ad- 
miniſtering and enforcing the Laws, as well as their Spirit and 
deſign, is agreeable to the common dictates of juſtice, and 
ſuited to promote the happineſs of the Subject. In making 
ſuch an inquiry with reſpect to our own Laws, it will be ob- 
vious that a few general queſtions only can be touched on. 


Ix decifions reſpecting the rights of private Perſons, it is 
altogether due to our excellent Syſtem of Laws, to obſerve not 
only in general with what caution they are framed, with what 
accuracy their inquiries are conducted, but that even the deci- 
ſions of each ſeparate Tribunal, reſpectable as they are, are not 
ultimately binding and irrevocable. The many different modes 
of lawful Appeal form ſo many admirable proviſions againſt 
the poſſible fallibility even of the moſt perfect Judges, againſt 
the fallibility even of the higheſt Officer of the Law, and af- 
ford the ſeveral parties every poſſible method of purſuing the 
Recovery of their juſt rights ſucceſsfully. In caſes alſo, in 
which the unavoidable rigour of general Rules may affect Indi- 


viduals, * Courts of Equity are open, to afford every proper and: 
lawful remedy. 


THE equality of our Laws forms another diſtinguiſhing cha- 
raCteriſtic of their excellence. They are free from ſuch per- 
ſonal exemptions as might often juſtly be deemed oppreſſive 
on the lower ranks of Society, It is their juſt boaſt, that as 
far as is in any ſort conſiſtent with the neceſſary ſubordination: 
of ſociety, they have no reſpect to perſons ; the ſame modes of 
Redreſs lie open to the meaneſt and the higheſt ſubject, and 
the juſt deciſions of the Law are uniformly enforced without 
diſtinction of ranks. The preſent age has been diſtinguiſhed by 


„ Nulla Lex ſatis commoda omnibus eſt: id modo quzritur, fi majori parti, & in 
ſummam prodeſt, Liv. Hiſt. XXXIV. 3.- 


C a farther 
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a farther voluntary ſurrender of the eſtabliſhed privileges even 
of the Senatorial Order *. Throughout our Syſtem that Equa- 
lity of Laws in general prevails, which alone conſtitutes true 

Liberty (to which a regular form of Government is eſſential) 
as diſtinguiſhed from Licentiouſneſs, which is conſiſtent with 
Anarchy alone. 


THe Spirit of our Laws in criminal matters affords another 
ample field for praiſe. Nor has the due tribute of praiſe 
in general been wanting. It ſeems however altogether ſuit- 
able to the preſent occaſion to repeat the Encomium however 
familiar ; it ſeems the duty of a happy people to contraſt at all 
times the mildneſs of public puniſhments in this country, with 
the ſanguinary ſpirit of thoſe of neighbouring nations. 


Look round then and behold the bloody hand of torture 
lifted up in other countries againſt the unhappy priſoner, not 
only as the inſtrument of his death, but as the inſtrument 
even of his trial ; behold him condemned to the ſevereſt pu- 
niſhment even before conviction : behold that arbitrary and 
unjuſt mode of inquiry adopted, which has often made the in- 
nocent, in the agonies of ſuffering, declare himſelf guilty, 
which confounds the diſtin& relation of the accuſer and ac- 
cuſed, in ſeeking to make a man his own accuſer , which 
is not indeed in any ſort a teſt of innocence, but a teſt ra- 


See 10 Geo. III. Cap. I. entitled an Act for the further preventing delays of Juſ- 
tice by reaſon of Privilege of Parliament. | 

+ It is with equal propriety and humanity, that the admirable author of the Eſſay on 
Crimes and Puniſhments (the Marquis de Beccaria) demands in reſpect of torture, 
«© what right except that of force can give a judge the power of inflicting puniſhment on 
% a citizen, while it is doubtful whether he be guilty or innocent?“ Ch. XVI. 

t The cautious humanity of our own legal proceedings ought to be mentioned here. 
The Judge becomes the Guardian of the Priſoner, to prevent him from accuſing himſelf 


unwarily. 
ther 
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ther of bodily ſtrength, and of more than ordinary reſo— 
lution.“ 


Look round again among ourſelves, and view the form of 
vindictive juſtice, dreadful indeed even in any ſhape, diſtin- 
guiſhed notwithſtanding by every poſſible mark of humanity ; 
view her rejecting altogether every Idea of previous torture, 
directing her inquiries in the moſt cautious and indulgent 
manner, and ſeparating at laſt the unhappy convict from that 
ſociety whoſe rights he has violated, by one ſingle ſtroke, un- 
attended by any circumſtances of ſlow and ſanguinary revenge, 

calculated rather to render the cup of death unneceſſarily bitter, 
than to produce any certain benefit to Society. 


IT may be urged indeed that the horrors of a lingering death 
in the midſt of torture are well calculated to deter others more 
effectually from the commiſſion of ſimilar crimes, and to pro 
duce therefore in their conſequences a real advantage to So- 
ciety. But it may be at leaſt queſtioned whether experience in 
any ſort confirms this reaſoning, whether the number of cri- 
minals is in reality found to be comparatively leſs, whether the 
hardy Rufhan is not rendered more bloody and deſperate in his 
attempts, from the additional fear of puniſhment : it may be 
queſtioned ſtill farther whether the rights of Society extend 
properly beyond the power of barely removing the offender, 
whether it be not an invaſion of the province of that Being 
who hath ſaid “ vengeance is mine” to adopt a ſpirit of unne- 


* The ſtrong light in which the Author of the Eſſay on Crimes and Puniſhments has 
placed this truth deferves to be noticed. The reſult of torture then is a matter of cal- 
* culation, and depends on the conſtitution, which differs in every individual in propor- 
« tion to his ſtrength and ſenſibility, ſo that by this method a mathematician would 
* ſolve the following problem better than a judge. The force of the muſcles, and the 
«« ſenſibility of the fibres of an innocent perſon being given, to find the degree of pain 
«« neceſlary to make him conteſs himſelf guilty of a given crime,” Ch. XVI. 


ceſſary 


ceſſary revenge rather than of juſt puniſhment. For the uſe 
of torture before conviction even the ſhadow of excuſe cannot 
be offered. In this country the only mode of torture that re- 
mained in any degree enforced by our Laws, in the ſingle caſe 


of a criminal refuſing to plead, has been formally aboliſhed in 
the preſent age *. 


Non is the mode of adminiſtering the Laws leſs admirable 
than the Nature and Tendency of the Laws themſelves. Every 
higher decifion is made by thoſe alone who have been long 
exerciſed in the knowledge of thoſe Laws which they are called 
to interpret, by able men (like thoſe whom Moſes himſelf ap- 
pointed) /uch as fear God, Men of truth, bating covetouſneſs . 
Through their means the great object of juſtice is accom- 
pliſhed ; their decifions are learned, cool, and impartial : and 
that diſintereſtedneſs which might even otherwiſe juſtly be 
preſumed on from the dignity of their office and their cha- 
racter alone, is now farther enſured to us by that additional 
permanency of their office, which it was one of the firſt cares 
of our gracious Sovereign to effect 1. Under their influence, 
both in civil and in criminal cauſes, the rights of the Indivi- 
dual are at all times duly afferted, and Society in general 
ſtrengthened and protected. In criminal cauſes the character 
of the Judges ſhines more eſpecially conſpicuous ; he is the 


* See 12 Geo, III. Cap. XX, entitled an Act for the more effectual ptoceeding 
againſt Perſons ſtanding mute on their arraignment for Felony and Piracy. By this Act 
the uſe of the peine forte & dure is abſolutely ſuperſeded, 

+ Exod. Ch. xvili. 2. | 

See 1 Geo. III. Cap. XXIII. By the 13th W. III. c. ii. A very noble proviſion was 
made for the independency of the judges. They before held their offices during pleaſure, 
they were now to hold them (after the limitation ſpecified in the act ſhould take 
effect) during their good behaviour. But it was ſtill held that on the demiſe of the 
Crown, their offices would become of courſe vacant, In conſequence of the earneſt 
recommendation of the King himſelf from the throne, the judges are now continued in 
their offices, notwithſtanding the demiſe of the Crown. Their offices therefore are in 
effect for /ife, ſince they can be affected only by their own ill behaviour, 

declared 


1 


declared Friend of the unhappy Priſoner in obedience to the 
Spirit of the Laws themſelves *, he is the ready Miniſter of 
Mercy; but he is at the ſame time the friend of Society, the 


friend of public juſtice, and the conſcientious Miniſter of 
the terrors of the Law. 


ViEwED then as to their nature and adminiſtration in ge- 
neral, the Laws of our Country claim evidently our higheſt 
admiration and gratitude. It mayſee m therefore to afford juſt 
cauſe of aſtoniſhment that thoſe admirable proviſions which 
form our only ſecurity, which are the guardians of our moſt 
valuable rights and liberties, ſhould ſometimes be confidered 
as an Evil rather than as a benefit, ſhould ſometimes meet with 
reproach inſtead of gratitude, with obloquy inſtead of praiſe: 
A few remarks may ſerve to ſhew that ſuch objections are. 
tounded uſually in ignorance and prejudice, and can ariſe only 
from a partial view of things . 


AmMoNG the moſt common cavils of ignorant obſervers may 
be reckoned the complaints that are urged againſt the multi- 
plicity and variety of our Laws. But do thoſe who indulge 
theſe ungrateful murmurings comprehend rightly the abſolute 
neceſſity of an extenſive code of Laws, in a free, in a commer- 
cial Country? Amore ſummary mode of proceeding might in- 
deed ſerve to abridge the number of our Laws, but ſuch a mode 
of proceeding is conſiſtent only with the arbitrary deciſions of 
an abſolute Monarch; it is inconſiſtent with the more equal 
deciſions of Juſtice under a mixt form of Government. In 


To uſe the words of Sir William Blackſtone,” by“ that noble declaration of the laiw, + 
« when rightly underſtood, that the judge ſhall be council for the priſoner, * (Com- 
mentaries, B. IV. Ch. 27.) it is provided that the judge ** ſhall ſee that the proceedings 
« agaivſt him are legal and ſtrictly regular.“ 

+ The maxim of Quintilian, ** felices eſſent artes, fi de illis ſoli artiſices judicarent,“ 
is very juſtly applied by Sir John Forteſcue (de laudibus legum Angliæ, cap. 3.) to the 
caſe of the law. 

D | this 


a_ © 


— —_— 


— 


E32 


R 
4 4 
70 o 
, * 
[ 
= , 1 
i 
4 i 
- 
* 
Fl 
* 7 $ 
a . 
1 1 4 
7 £1 
7 
"4 Oy 1 
G * 17 'Y 
| $64 : ! 
LS 11 
47 
bY - 
- * 
1 0 
* LM 
l . 
i 
: » | 
f 
5 3 
| ' 7 
'2 \ : 
* 1 
y . 
bf 
| : 
. | 
| 114 
1 19 


( 14 ) 


this reſpect therefore the remedy that is ſought for can be ob- 
tained only by the ſacrifice of that peculiar freedom we enjoy. 
The poſſeſſion of fewer rights would naturally require fewer laws 
to declare and defend them ; but it will not probably be wiſhed 
by any one to purchaſe a more conciſe body of Laws, at the price 
of thoſe very liberties which they protect. Add to this, that 
the gradual increaſe of our Laws is indeed altogether the ne- 
ceſſary reſult even of the daily improvements of civil life, of 
the many various concerns of a great commercial people, of 
the acceſſion of many new objects of property which often re- 
quire in conſequence ſo many new laws to aſcertain and defend 
them; add therefore that to complain of the variety of our 
Statutes, is in ſome ſort to complain of the opulent ſtate of the 
nation, and to forget that the progreſſive increaſe of Laws, in 
a well-regulated country, is on many accounts, indiſpenſable. 


Bur the ſame cavilling Spirit accuſes, it may be, the ſtile of 
the laws themſelves, and the eſtabliſhed mode of their admi- 
niſtration. It complains that they abound in diffuſe and te- 
dious expreſſions, and that their ſeveral proceſſes are carried on 
with a variety of uſeleſs forms and ceremonies. 


IT is perhaps ſcarcely poſſible to adopt a ground of objec- 
tion in itſelf more ſuperficial or more ungrateful. In that mi- 
nuteneſs of expreſſion which is altogether neceflary to prevent 
a dangerous latitude of conſtruction, and to ſpecify every parti- 
cular ob ject of property, in order that every particular object 
of property may be alike defended, conſiſts our real ſecurity ; in 
the general eſtabliſhed forms of buſineſs alſo, are ſeen thoſe fixed 
rules which are abſolutely eſſential to good order, and without 


which all things muſt degenerate into confuſion and uncertainty. 


Tux delays incident to legal proceedings, and the artifices 
that are ſometimes made ule of in the courſe of them, form 


again 


3 


again another ground of objection. But here at leaſt let the 
real ſum of buſineſs be eſtimated, here let it be remembered 
that many accidental and external circumſtances often occa- 
ſion delays, by occaſioning unavoidable changes in the nature 
of the proceſs; and that there are unhappily many litigious 
members of ſociety who delight in unneceſſary and wanton 
ſuits : to whom the reproof of the Apoſtle may but too well be 
applied, that it is utterly a fault that they go to law one with an- 
other *. For the inconveniences that ſuch perſons may create to 
others, for the ſeveral arts of delay that ſuch men may continu- 
ally avail themſelves of, even in thoſe very inſtances in which the 
proviſions made are deſigned for the benefit of the ſubject, the 
Law itſelf is in no wiſe properly accountable. Above all, let 
it be duly remembered, that in all our civil ſuits the moſt mi- 
nute and accurate inquiries into truth are made, that a variety 
of teſtimony 1s always admitted, and that ſuch cautious pro- 
ceedings require in their very nature much time, and are car- 
ried on only by means of the moſt painful attention. In all 
theſe inſtances, in many others, if the Spirit of the Laws be 
regarded, if the intention and deſign of them, rather than 
their caſual effects be conſidered, if the queſtion be fairly 
ſtated, which is at all times this, how far the imper- 
fections in our Laws are unavoidable, rather than what im- 
perfections there are, and what would be our ſtate were we 
without ſuch Laws; the reſult muſt ever be that the can- 
did and judicious will find the higheſt room for praiſe, where 


the ignorant and the en alone can find room for 
complaint. 


In all human concerns it is often only practicable to avoid 
the greater evil. In the framing of Laws eſpecially, in many 


11 Cor. vi. ver. 7. | 
| 15 inſtances, 
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inſtances, more than this cannot be effected. In the admi- 
niſtration of them alſo, the conduct of Individuals may occa- 
ſionally defeat their naturally-beneficial influence, and diſgrace 
their Character. But he is actuated by an ungrateful ſpirit, 
who complains when the guilty eſcape through that cautious 
lenity of our Laws, which ſeeks to prevent the condemnation 
of the innocent *. As he alſo would fall into the moſt un- 
pardonable of Sophiſms who ſhould argue from the abuſe of 
things to the / of them, who ſhould make the faults of In- 
dividuals a ground of general complaint, or refuſe that 
manly and rational Eloquence which properly diſtinguiſhes 
the Bar, it's due praiſe, becauſe the licentiouſneſs of per- 
ſonal invective ſometimes unhappily uſurps the place of it. 
The office of the Advocates of the Law, is indeed in itſelf 
of the nobleſt kind; it is theirs to defend the rights of 
their fellow-creatures, their fellow-citizens, it is theirs to 
protect injured innocence ; and when employed even in a bad 
and diſgraceful cauſe, they are yet employed according to 
the natural dictates of juſtice, ſince in the courſe of the in- 
quiry itſelf, and before the actual diſcloſure of the truth in 
queſtion, each party ought to enjoy the ſame advantages. 


FRoM the reſult of our conſiderations it may readily be 


acknowledged that the Syſtem of our Laws has certainly it's 


imperfections ; but it may be declared alſo at the ſame time 
as to it's general character, as to every excellence properly to 
be expected from it, that he Law is good; is calculated, as 
far as poſſible, to be of general benefit. 


* «« ] would rather wiſh twentie evil doers to eſcape death through pitie, than one 
man to be unjuſtly condemned.” 


Forteſcue de laudibus legum Angliæ. Ch. xxvii. 
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